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BRIEF FOR PLAINTIFFS IN ERROR.

This is an action in ejectment, brought in the Court

below by the defendant in error, to recover possession of

an undivided one-quarter interest in a placer mining

claim described as "Bench Claim No. 6," situated on

Anvil Creek. The complaint, which is in the usual

form for such actions, appears in the Transcript at pages

19 to 23.

Separate answers were filed by the different defend-

ants (plaintiffs in error) . The plaintifif, Inga Neussler,

and the defendants claimed through a common source

of title. In the amended answer of V. M. McKay it was

admitted that during the year 1901 the plaintiff below

and the defendant D. W. McKay were co-owners of the



claim in question, and that said plaintiffs interest there-

in was an undivided one-fourth. (Tr., pp. 45-46.) It

is then alleged that during the year 1901 the defendant

D. W. McKay performed the one hundred dollars'

worth of work on said claim required by law, and that

the plaintiff in the Court below neither performed any

labor on said claim nor made any improvements there-

on during the year 1901 (Tr., p. 46), and that there-

after, after January i, 1902, the said D. W. McKay
served on said plaintiff the notice of forfeiture author-

ized by law, and that said plaintiff did for more than

ninety days after the service of such notice fail to con-

tribute her share of the expense of the assessment work

(Tr., pp. 47-48) . Forfeiture of her interest to said D. W.
McKay is claimed and conveyance of his interest to the

defendant V. M. McKay is alleged to have been made

in October, 1902. The defendant D. W. McKay makes

the same allegations in his amended answer (Tr., pp.

36-43). The reply of the plaintiff admits that she per-

formed no work on the claim for 1901, but denies the

performance of the work by said D. W. McKay and

the service of the notice of forfeiture (Tr., pp. 52-59).

Upon the issues, as thus made up, a trial was had be-

fore a jur}^, resulting in a verdict and judgment for the

plaintiff (Tr., pp. 60-63). The bill of exceptions con-

tains all the evidence, the instructions given and refused

(Tr., pp. 64-115). Another action between the same

parties involving $2500 royalty, collected by the plain-

tiffs in error, was by stipulation tried with the main case



as it involved exactly the same issues (Tr., p. 66). The

pleadings in this action are also contained in the tran-

script (Tr., pp. 2-16).

There w^ere two main issues submitted to the jury

—

first: Did D. W. McKay perform labor or make im-

provements on the claim in question during the year

1901 to the value of $100? Second: Did D. W. Mc-

Kay during the year 1902 give to Inga Neussler the

notice required by the law^s of the United States? Con-

siderable evidence was introduced on these issues and

the principal questions discussed in this brief will be

upon the refusal of certain instructions requested by

plaintiffs in error.

SPECIFICATIONS OF ERRORS RELIED ON BY PLAINTIFFS IN

ERROR.

I. The Court erred in refusing the following in-

structions to the jury requested by defendants:

"With reference to the amount of labor required, you

are instructed that the law requires one hundred dol-

lars' worth of work. And in determining the amount

of work done upon a claim for the purpose of repre-

sentation, the test is as to the reasonable value of said

work, not what was paid for it, or what the contract

price was. But it depends entirely upon whether or

not said work was reasonably worth the sum of one

hundred dollars. It is not the value of the claim, with

or without the labor, nor the intrinsic value of the



" labor to the claim, but whether or not under all the

" circumstances which surround the particular locality

" where the mine was situated at the time the labor was

" performed, the labor which was performed was rea-

" sonably of the value, or would reasonably have cost

" one hundred dollars."

2. The Court erred in refusing the following in-

struction requested by defendants:

"The actual value of the work is the true test whether

" or not the law has been complied with. But where

" the testimony is conflicting as to the value, it is proper

" for the jury to consider whether there has been a bona

" fide attempt to comply with the law."

3. The Court erred in refusing the following in-

struction requested by defendants:

"And therefore, if the jury believe from the evidence

" that the defendant, D. W. McKay, made a bona fide

" attempt to comply with the law, you should take that

" fact, if it be a fact, into consideration; and if in such

" case you believe that under all the circumstances

" shown by the evidence the amount of work done by

" him was of the value of one hundred dollars in the

" community where said claim was situated, your find-

" ing on that point should be for the defendants."

4. There is error in the judgment in this, that it ad-

judges and decrees plaintifif to be the owner of one-half

of the lands and premises in complaint described, in-
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stead of one-fourth claimed in the complaint of plaintiff

and found by the verdict.

POINTS AND AUTHORITIES.

I.

The Court erred in refusing the instructions in rela-

tion to assessment ivork requested by plaintiffs in error.

These requested instructions, three in number, being

all on the same subject, will be discussed together. They

the quoted in full in Specifications of Error i to 3, just

set out. The Court, after refusing these instructions,

instructed the jury upon the same subject as follows:

"The Court instructs the jury, that in this cause in de-

" termining the actual value of the work, labor and im-

" provements alleged to have been done and performed

" by the defendant, D. W. McKay, on the claim in dis-

" pute in 1901, you shall take into consideration the gen-

" eral rate of wages per day paid to miners in the com-

" munity where the property is situated, in the month of

" November, 1901, for the class and character of assess-

" ment work claimed to have been done by the said de-

" fendant, D. W. McKay, on said claim at said time."

As the question whether or not the plaintiff in error,

D. W. McKay, performed one hundred dollars' worth

of work upon the claim in question was the most import-

ant, in fact, the pivotal issue in the case, it is manifest

how very necessary it was for the jury to be fully and



correctly instructed on that point. The instructions re-

ferred to in Assignments of Error, Nos. i and 2, were

taken from instructions which were approved in the

case of Walton vs. Wild Goose Co. (123 Fed., 209) , and

that referred to in Assignment No. 3 adapted the law to

the facts of this case. With reference to the instruction

referred to in the first Assignment, it is copied prac-

tically verbatim from one which was also approved by

the Supreme Court of Montana in the case of Mattingly

vs. Leivisohn (13 Mont., 508, 520; 35 Pac, m), and

was reaffirmed in Penn vs. Oldhauber (24 Mont., 287;

61 Pac, 649).

As to the instruction complained of in Assignment

No. 2, it may be said that it was peculiarly applicable

to the case at bar. The instruction in question is prac-

tically in the language of the Supreme Court of Colo-

rado in Quimby vs. Boyd (8 Colo., 194, 208; 6 Pac,

462).

II.

There is error in the judgment in that it adjudges the

plaintiff the owner of one-half of the claim in contro-

versy, instead of one-quarter as claimed by the com-

plaint and found by the verdict of the jury.

It needs no argument, we think, to convince the Court

that this error in the judgment calls for its reversal. It

is fundamental law that the judgment can not be larger



and broader than the complaint, verdict, and other pro-

ceedings upon which it is based.

It is respectfully submitted that the judgment should

be reversed and a new trial ordered.
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